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Do You Need a Trust?

Trusts are often viewed as estate
planning tools used to reduce

estate taxes.  With the changing es-
tate tax situation, does that mean
that trusts are no longer needed for
estate planning purposes?  The an-
swer is probably not, for a couple of
reasons.  First, estate taxes are only
scheduled to be repealed in 2010.
They will be reinstated in 2011
based on 2001 tax laws.  Second,
trusts are established for many pur-
poses, not just to reduce estate taxes.
Some of the more commonly used
trusts include:

Revocable living trust — This
trust is established for reasons other
than the reduction of estate taxes.
With a revocable living trust, owner-
ship of assets is transferred to the
trust while you are alive.  You can
keep any or all of the income, act as
trustee, change the trust’s provi-
sions, or terminate the trust.  A suc-
cessor trustee can be named to take
over if you become mentally or
physically disabled.  Assets in the
trust are controlled by the trust
agreement and are not subject to
probate proceedings, which is con-
sidered one of its major advantages.

Bypass or credit shelter trust —
Generally, this trust is used to en-
sure both spouses take advantage of
the estate tax exclusion amount,
without directly transferring assets
to other beneficiaries until both
spouses have died.  Assets equal to
the estate tax exclusion amount are
placed in trust after your death.

Your spouse may then use the in-
come, and in certain circumstances,
some of the trust’s principal, with
the remaining assets transferred to
your other beneficiaries after your
spouse’s death.  Make sure to re-
view the amounts that will be
placed in the trust.  With the exclu-
sion amount currently at $2,000,000
and scheduled to increase to
$3,500,000 in 2009, these amounts
may exceed the amount you want in
the credit shelter trust.

Qualified terminable interest
property (QTIP) trust — This trust
is typically used when the spouse

wants to control the use of any re-
maining assets that are not placed in
the bypass or credit shelter trust.
Assets that are not placed in the
credit shelter trust can be placed in
the QTIP trust.  Income from the
trust is distributed annually to the
surviving spouse during his/her
lifetime.  This trust qualifies for the
unlimited marital deduction, so es-
tate taxes will not be paid after the
first spouse’s death.  After the sur-
viving spouse’s death, the principal
is distributed to beneficiaries previ-
ously designated by the first spouse.

Continued on page 2

Following Through 
with Your Estate Plan

Usually, a great deal of thought
and effort goes into estate plan-

ning documents.  You need to con-
sider all your assets, decide who
should receive those assets, and find
the best strategies to accomplish
your goals.  However, your work
isn’t over once you’ve signed those
documents.  You need to make sure
your assets are properly positioned
to go to your intended beneficiaries.
Some problems to look out for 
include:
• Your assets aren’t titled properly

to fund trusts. A common estate
planning strategy used to pre-
serve your estate tax exclusion is
to set up a credit shelter or by-
pass trust.  Assets up to the estate
tax exclusion amount ($2,000,000
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in 2008, scheduled to increase to
$3,500,000 in 2009) are placed in a
trust.  Your spouse can then use
the income and even some of the
principal, with the remaining as-
sets distributed to your beneficia-
ries after your spouse’s death.  To
fund the trust, however, you
need sufficient assets titled only
in your name.  Assets jointly
owned with your spouse will
typically pass directly to your
spouse and cannot be placed in
the trust.  However, you may
want to split assets so each of you
individually owns assets desig-
nated to go into the trust.  Resi-
dents of community property
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Do You Need? The Importance of Using 
a Disclaimer Provision

A QTIP trust is often used to protect
children from a previous marriage
or to ensure that if a surviving
spouse remarries, his/her new
spouse does not inherit any of the
assets.

Irrevocable life insurance trust
(ILIT) — This trust is used to ensure
that the proceeds from a life insur-
ance policy are not subject to estate
taxes.  Often, the insurance policy is
obtained to help pay estate taxes,
with the policy owned by the irrevo-
cable trust.  Annually, you can make
gifts to the trust so the trustee can
pay the policy premium.  After your
death, the trust receives the insur-
ance proceeds, distributing them in
accordance with the trust’s terms.
With the uncertain future of estate
taxes, you may wonder whether
ILITs are still a valid estate planning
strategy.  You probably don’t want
to undo any ILITs in place, since the
estate tax won’t be fully repealed
until 2010 and will be reinstated in
2011.  Even if the proceeds aren’t
needed for estate tax purposes, you
may find other uses for the pro-
ceeds, such as leaving larger be-
quests to beneficiaries or charitable
organizations.  Deciding whether to
set up a new ILIT is a tougher deci-
sion.  You should first analyze all
relevant factors, including your
views about the future of the estate
tax.

Charitable remainder trust —
Typically, this trust is used to pro-
vide a large charitable contribution
while avoiding a large capital gains
tax bill.  You transfer an asset to the
trust, typically one with a low basis
that has appreciated significantly.
Since the trust is a tax-exempt orga-
nization, it can then sell the asset
without paying any capital gains
taxes and reinvest the proceeds.
You receive an immediate income
tax charitable deduction equal to the
present value of the property the
charity will receive when the trust 
is terminated.  You also receive dis-
tributions of income from the trust,
with the principal going to the 
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The estate tax exclusion amount
increased to $2,000,000 in 2006

and will increase again to
$3,500,000 in 2009.  The estate tax
will be repealed in 2010, only to be
reinstated again in 2011 with an es-
tate tax exclusion amount of
$1,000,000.  Because the amounts
are currently so large and keep
changing, this complicates estate
planning.  Many people want to
take advantage of the estate tax ex-
clusion amount, but they don’t
want to leave too little outright to a
spouse or other beneficiaries.

For instance, assume your 
estate is currently valued at
$4,000,000, and your estate plan
places assets equal to the exclusion
amount in a trust for the benefit of
your children, with the remainder
distributed outright to your
spouse.  If you die in 2008, your
spouse would receive $2,000,000,
but that amount would be reduced
to $500,000 if you die in 2009.

Adding a disclaimer provision
to your estate planning documents
can give your beneficiaries the abil-
ity to determine how to split assets
after your death.  A disclaimer de-
tails what happens if one of your
heirs disclaims his/her inheritance.
That way, your beneficiaries can
decide after your death how much
should be placed in various trusts.
For instance, a husband can leave
all his assets to his wife with the
condition that any disclaimed as-
sets go into a trust paying her in-

come for life, then giving the prin-
cipal to their children after her
death.  This gives the wife the op-
portunity to divide assets based 
on her needs and wishes at the
time of her husband’s death.  The
disclaimer provision allows you to 
determine what will happen to dis-
claimed assets.  Before using a dis-
claimer, you should make sure that
you understand the implications
for your estate plan.

For a disclaimer to be legally
valid, it must comply with both
federal and state guidelines.  Fed-
eral guidelines include:
• The disclaimer must be a writ-

ten, irrevocable, unconditional
refusal to receive a full or partial
interest in the bequest.

• The disclaimer must be received
by the estate within nine months
of the benefactor’s death.

• The person disclaiming the as-
sets cannot receive any benefit
from those assets, such as divi-
dends from stocks.

• The person disclaiming the as-
sets cannot designate who will
receive the disclaimed property.
The recipient will be determined
by the terms of a trust, will, or
state law when there are no es-
tate planning documents.  The
disclaimed inheritance cannot
go into a trust benefiting the
person making the disclaimer,
unless that person is the dece-
dent’s spouse.     zxxx
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charity after the trust terminates.  
Qualified personal residence

trust — With this trust, you place
your home or vacation home in an ir-
revocable trust, retaining the right 
to live in the home for a specified
number of years.  When the trust ter-
minates, ownership passes to your
beneficiaries.  The gift tax value is de-
termined on the date the house is
placed in trust by calculating the pre-

sent value discounted over the trust’s
term.  If you die before the trust ends,
the home is included in your estate at
its fair market value.  Since present
value calculations are used to deter-
mine the gift’s value, this trust allows
you to leverage the use of your
$1,000,000 lifetime gift tax exclusion.

If you’d like to discuss trusts in
more detail, including how they may
fit in your estate plan, please call.     zxxx



Following Through

states should review their state
laws carefully, since they typical-
ly have more flexibility when
using assets to fund trusts.

• Beneficiary designations contra-
dict your estate planning docu-
ments. Assets like life insurance,
annuities, 401(k) plans, and indi-
vidual retirement accounts pass
directly to named beneficiaries.
Provisions in your will and other
estate planning documents can-
not change those designations.
Thus, review all your beneficiary
designations to ensure those des-
ignations are compatible with
your estate plan.  Also review
contingent beneficiaries, in case a
beneficiary dies before you.
After significant changes in your
life, such as a divorce, remar-
riage, spouse’s death, or child’s
or grandchild’s birth, review
your designations to see if
changes are warranted.

• Owning assets jointly with just
one child. Often, a widow or
widower will add one child to
bank accounts, brokerage ac-
counts, deeds, and titles so that
child can help manage the assets
if he/she becomes incapacitated.
The widow or widower expects
the child to share the assets with
his/her siblings.  However, the
asset is considered a gift to the
one child.  For that child to split
the asset with his/her siblings,
he/she will have to make gifts to
those siblings, possibly raising
gift tax implications.  Instead,
consider using a power of attor-
ney, so the one child can help
with your financial affairs.  Or,
make a provision in your estate
planning documents that adjusts
distributions for any assets that
pass to one heir through joint
ownership.

Please call if you’d like to dis-
cuss coordinating your assets with
your estate plan.     zxxx
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Do You Have a Will?

If you don’t, you aren’t alone.  A
recent survey found that 55% of

Americans do not have a will
(Source:  LexisNexis, April 3, 2007).
Approximately 24% of adults say
the main reason they don’t have a
will is because they don’t have suf-
ficient assets.  However, this is not a
valid reason for not preparing a
will.  Consider what could happen
if you die without a will:

The state decides who receives
your assets. Jointly-owned proper-
ty goes to the co-owner, while as-
sets with named beneficiaries go to
the designated beneficiaries.  The
remainder of your estate will be
distributed in accordance with state
law.  In most states, that means
your children will receive one-half
to two-thirds of your estate, with
your spouse receiving the balance.
All of your children will be treated
equally, even if you prefer leaving
more to a minor child or to a child
with special needs.  If you don’t
have children, your assets will nor-
mally be divided between your
spouse and your parents or sib-
lings.  This can result in unintended
outcomes.  Often, the state’s
method of distributing your estate
will not coincide with your wishes.

The court will name a
guardian for your minor children.
One of the most important reasons
for a couple with minor children to
prepare a will is to name a guardian
for minor children.  You can also
specify when children will receive
assets or set up a trust to control the
distribution of those assets.  With-
out a will, your children will typi-
cally inherit assets when they reach
age 18, even if they aren’t capable
of managing those assets.

Your estate may pay more in
estate taxes. By deciding who re-
ceives which assets, you can ensure
that your estate tax exclusion

amount ($2,000,000 in 2008, in-
creasing to $3,500,000 in 2009) is
properly utilized, typically reduc-
ing estate taxes.

The court will appoint your
estate’s executor. The executor lo-
cates and values all assets, man-
ages and invests assets during the
probate process, pays the estate’s
obligations, prepares and files tax
returns, and distributes the assets.

Even if you have a living trust
or other trust that controls the 
majority of your assets, you’ll
probably still need a will with a
pour-over clause, requesting that
all property not in your trust be
placed there after death.

Some tips to consider before
preparing a will include:
• Distributions should be speci-

fied in terms of percentages of
your estate rather than fixed
dollar amounts, since your es-
tate may grow or shrink over
the years.

• Jointly owned property and as-
sets with named beneficiaries
cannot be disposed of through a
will.

• List contingent beneficiaries in
case your primary beneficiaries
die.  You may want to name a
charity as your contingent bene-
ficiary to ensure all your assets
can be disposed.

• Most states allow spouses to opt
for a minimum percentage of
your estate, typically one-third
to one-half, despite what your
will indicates.  Usually, the only
way to change that percentage is
to have a prenuptial or nuptial
agreement.

• Review your will periodically to
ensure you are satisfied with the
provisions and that changes
aren’t needed.     zxxx




